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“TO EXACT EXCESSIVE PRICES FOR NEC- 
ESSARIES” NOT SUFFICIENT TO 
DEFINE A CRIME. 


The words of the Lever Act making it 
a criminal offense “to exact excessive 
prices for necessaries” has been held not a 
sufficient description of an act to make its 
commission an offense. United States v. 
Cohen Grocery Co., (U. S. Sup. Ct., Feb. 
28, 1921, not yet reported). The decision 
is in agreement with our criticism of the 
Lever Act and of certain decisions of lower 
federal courts enforcing its terms. 91 Cent, 
L.. J., 152, 408, 

In this case the defendant, a dealer in 
sugar and other necessaries, in the city of 
St. Louis, was charged with violating sec- 
tion 2 of the Lever Act by wilfully and 
feloniously making an unjust and unrea- 
sonable rate and charge in handling and 
dealing in a certain necessary, the specifica- 
tion in the first count being a sale of $10.07 
of about 50 pounds of sugar, and that in 
the second, of a 100-pound bag of sugar 
for $19.50, 

In its Opinion in passing on the question 
of the indefiniteness of the description of 
defined in the Lever Act, the 


the crime 


Court said: 


“Observe that the section forbids no spe- 
cific or definite act. It confines the subject- 
matter of the investigation which it author- 
izes to no element essentially inhering in 
the transaction as to which it provides. It 
leaves open, therefore, the widest conceiv- 
able inquiry, the scope of which no one can 
foresee and the result of which no one can 
foreshadow or adequately guard against. 
In fact, we see no reason to doubt the 
soundness of the observation of the court 
below in its opinion to the effect that, to 
attempt to enforce the section would be 
the exact equivalent of an effort to carry 
out a statute which in terms merely penal- 
ized and punished all acts detrimental to 
the public interest when unjust and unrea- 
sonable in the estimation of the court and 





jury. And that this is not a mere abstrac- 
tion, finds abundant demonstration in the 
cases now before us, since in the briefs in 
these cases the conflicting results which 
have arisen from the painstaking attempts 
of enlightened judges in seeking to carry 
out the statute in cases brought before them 
are vividly portrayed.” 

The “vivid portrayal” of the curious ef- 
forts of trial judges in attempting to create 
a standard of guilt in cases arising from the 
Lever Act, to which the Court refers, is to 
be found in the following cases inter alia: 


In U.S. v. Leonard, District Judge Howe 
of the Northern District of N. Y., held that 
in determining whether or not a price was 
unreasonable, the jury should take into 
consideration “what prices the defendants 
paid for the goods in the market—whether 
they bought them in the ordinary course of 
trade, paying the market price at the time, 
the length of time defendants have carried 
them in stock, the expense of carrying on 
the business, fair and reasonable 
profit on the goods would be, and all the 
other facts and circumstances in and about 
the transaction, but not how much the mar- 
ket price had advanced from the time the 
yoods were purchased to the time they were 
sold.” In U. S. v. Oglesby Grocery Co., 
District Judge Sibley of the Northern Dis- 
trict of Georgia, said: “The words used by 


what a 


Congress in reference to a well established 
course of business fairly indicale the usual 
and established scale of charges and prices 
in peace limes as a basis, coupled with some 
inflexibility in view of changing conditions. 
The statute may be construed to forbid, in 
time of war, any departure from the usual 
and established scale of charges and prices 
in time of peace, which is not justified by 
some special circumstance of the commod- 
ity or dealer.” Judge McCall of the West- 
ern District of Tennessee, in his charge to 
the grand jury, stated that, 1f a shoe dealer 
bought two orders of exactly the same kind 
of shoes at different times and at different 
prices, the first lot at $8 per pair and the 
second lot after the price had gone up to 
$12 per pair “and then he sells both lots 
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of those shoes at $18, he is profiteering 
clearly upon the first lot of what only cost 
him $8. Now he does that upon the theory 
that if he sells these shoes out and goes 
into the market and buys again he will have 
to pay the higher price, but that does not 
excuse him. He is entitled to make a rea- 
sonable profit, but he certainly hasn’t the 
right to take advantage of the former low 
purchase and take the same profit on them 
that he gets on the $12 shoes.” In U. 5S. 
v. Myatt, District Judge Connor, of the 
Eastern District of North Carolina, said: 


“It will be observed that the statute does 
not declare it unlawful to make an unjust 
or unreasonable profit upon sugar. The 
profit made is not the test, and may be en- 
tirely irrelevant to the guilt of the defend- 
ant—he may within the language of the 
statute make an unreasonable and, there- 
fore, unlawful ‘rate of charge’ without 
making any profit, or the rate of charge 
made may involve a loss to him upon the 
purchasing price.” 

The Court does not discuss the proposi- 
tion that the case of Nash v. United States, 
229 U. S. 373, had overturned Justice 
Brewer's decision in United States v. To- 
zer, 52 Fed. 917, in which the following 
quotation from Justice Brewer's opinion 
has been generally accepted as the law. Jus- 
tice Brewer said: 

“In order to constitute a crime, the act 
must be one which the party is able to know 
in advance whether it is criminal or not. 
The criminality of an act cannot depend 
upon whether a jury may think it reason- 
able or unreasonable. There must be some 
definiteness and certainty.” 


The Supreme Court expressly affirms the 
Tozer case and points out that the Nash 
case, as well as the case of Waters Pierce 
Oil Co. v. Texas, 212 U. S. 86, and others, 
declaring the word “unreasonable” a proper 
description of an act defined as a crime, 
refer to statutes setting up other standards 
of criminality which, together with the word 
“unreasonable,” was sufficient to render the 
crime definite and certain. 

This is the identical argument we made 
in 91 Cent. Law J. 408, and we believe 








the right rule should no longer be open to 
discussion. In the Nash case Justice 
Ilolmes declared that the legislature could 
provide various degrees of the offense of 
murder and that the difference might have 
to be left to the discretion of a jury, such 
as when negligence resulting in death is so 
gross as to constitute manslaughter. 


But, as we said in our former criticism, 
we are inclined to the view, however, that 
the observations of Justice Holmes in the 
Nash case had no reference to conventional 
offenses unknown to the common law. A 
man knows what murder is, although he 
may not know whether his particular con- 
duct would be regarded as murder. But the 
offense constituted in the Lever Act is an 
unreasonable charge for necessaries. The 
gist of the offense is in the word “unreason- 
able” and not in the word “charge.” Hither- 
to it has been understood that a man could 
sell his property for any price he desired. 
This is not the common law offense of ex- 
tortion which could only be committed by 
a public officer who exacted more in fees 
or otherwise than the law allowed. Here 
the law fixed a standard and the officer 
exceeded it. No standard is fixed by the 
lever Act. A man may have bought sugar 
at 10 cents and sold some of it for 11 cents, 
some for 12 cents, then 13 cents, 15 cents 
and finally 20 cents a pound. At what point 
in the course of these transactions did he 
violate the Lever Act? In other words, 
when did the price become unreasonable ? 
How is the ordinary business man or mer- 
chant to know when to stop? He ordinarily 
takes what the buyer is willing to offer. 
When is his act in accepting an offer for 
his merchandise criminal? Suppose wheat 
should go to $4.00, then to $5.00, then to 
$6.00 per bushel. At what point would the 
farmer be liable for charging an unreason- 
able price? 


It is clear, it seems to us, that it is unfair 
and unjust to define a crime unknown to the 
common law by such an equivocal term as 
“unreasonable.” If the crime is already 
known, such as theft, murder, monopoly, 
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etc., some conduct may be defined as suffi- 
cient to constitute this defense by the term 
unreasonable; but where the offense is 
carved out of a lawful act by declaring 
that if such an act becomes “unreasonable,” 
the doer will be punished, the uncertainty 
is sO great as to give no notice whatever to 
the one who commits it, whether the act is 
criminal or not. Some standard must be 
set by the law itself by which the unreason- 
ableness of the act can be determined. 








NOTES OF IMPORTANT DECISIONS. 


CAN AN AUTOMOBILE COMMIT AN OF- 


FENSE’—The Supreme Court has held that’ 


an automobile can be regarded as an offender 
and seized accordingly even though the owner 
thereof is innocent of any offense. Grant 
Company v. United States, 41 Sup. Ct. 189. 

The action was under Rev. St. § 3450 pro- 
viding for the forfeiture of any conveyance 
used in the removal of any goods or commodi- 
ties with intent to defraud the United States 
of the tax thereon. The Court held that this 
Act applied to an aytomobile used in the un- 
lawful removal of distilled spirits, though a 
seller of the automobile, who retained title 
for the unpaid purchase money, was without 
guilt, and the statute so applied does not vio- 
late Const. Amend. 5, relative to due process 
of law, as the thing forfeited is primarily con- 
sidered the offender. 

This proceeding was a libel against a Hud- 
son automobile of the appraised value of $800, 
and it charged that the automobile before its 
seizure was used by three persons who were 
named, in the removal and for the deposit and 
concealment of 58 gallons of distilled spirits 
upon which a tax was imposed by the United 
States, and had not been paid. 

The defendant claimed that to take his in- 
terest in this car under the statute would be a 
violation of his Constitutional rights not to 
have his property taken from him without due 
process of law. The defendants, it was ad- 
mitted, had nothing to do with the illegal trans- 
portation of liquor. They sold the car to one 
Thompson and retained the title to the auto- 
mobile until payment had been made therefor. 
Thompson, it was admitted, used the car for 
the illegal purpose mentioned without the con- 
sent of the defendant who contended that it 
was against all principles of justice and com- 
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mon fairness to make the innocent suffer for 
the sins of the guilty in which they do not par- 
ticipate and which they do not encourage. To 
this strong argument the Court said: 

“Regarded in this abstraction the argument 
is formidable, but there are other and militat- 
ing considerations. Congress must have taken 
into account the necessities of the government, 
its revenues and policies, and was faced with 
the necessity of making provision against their 
violation or evasion and the ways and means 
of violation or evasion. In breaches of reve- 
nue provisions, some forms of property are 
facilities, and therefore it may be said, that 
Congress interposes the care and responsibility 
of their owners in aid of the prohibitions of the 
law and its punitive provisions, by ascribing 
to the property a certain personality, a power 
of complicity and guilt in the wrong. In such 
case there is some analogy to a deodand by 
which a personal chattel that was immediate 
cause of the death of any reasonable creature 
was forfeited. To the superstitious reason to 
which the rule was ascribed, Blackstone adds: 

“*That such misfortunes are in part owing 
to the negligence of the owner, and therefore, 
he is properly punishable by such forfeiture.’ 

“And he observed: 

“A like punishment is in like cases inflicted 
by the Mosaical law: ‘If an ox gore a man 
that he die, the ox shall be stoned, and his 
flesh shail be eaten.’ And, among the Athen- 
ians, whatever was the cause of a man’s death, 
by falling upon him, was exterminated or cast 
out of the dominions of the republic.’ 

“See. also, The Blackheath, 195 U. S. 361, 
366, 367, 25 Sup. Ct. 46, 49 L. Ed. 236; Liver- 
pool, ete., Nav. Co. v. Brooklyn Terminal, 251 
U.S. 48, 53, 40 Sup. Ct. 66, 64 L. Ed. —.” 

It is strange that this section which has been 
in the Statutes since 1866 has not raised more 
serious controversies. But the Volstead Act 
is likely to provoke many suits against vehicles 
(especially automobiles) used in the illegal 
transportation of liquor. This extension of the 
principle of admiralty law, that the thing itself 
by means of which a wrong is done is liable 
may be just the beginning of an important 
change in the common law theory of liability. 
Another extension of the doctrine, proposed in 
these columns not very many weeks ago by 
one of our correspondents, was to make an 
automobile liable for damages which it causes 
irrespective of the ownership of the automo- 
bile. oa 

DOES AN AGREEMENT TO APPEAR IN 
SUNDAY PERFORMANCE WHERE SUCH 
PERFORMANCES ARE ILLEGAL, RENDER 
THE CONTRACT VOID?—Applying the famil- 
iar rule that the Court will presume that the 
parties to an agreement intended to make 
a legal contract, the United States Circuit 
Court of Appeals (Second Cir.) held, in the 
second case of Shubert Theatrical Co. v. Rath 
(February, 1921) that a provision in a theat- 
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rical contract that defendant should appear 
in Sunday performances in New York and else- 
where if such performances were given meant 
only that he should appear if such perform- 
ances were legal. On this point the Court 
gives an interesting history of the origin of 
Sunday laws. Justice Rogers, speaking for 
the Court, said: 


“The Statute of 29 Charles II, c. 7, 1676, 
seems to have laid the foundation for the Sun- 
day observance laws of England and of those 
in this country. It provided in its first sec- 
tion that ‘no tradesman, artificer, workman, 
labourer or other person whatsoever shall do 
or exercise any worldly labour, business or 
work of their ordinary callings upon the Lord’s 
Day, or any part thereof (works of necessity 
and charity only excepted).’ In 27 Am. & Eng. 
Encyc. of Law, 389, it is said that “at common 
law judicial proceedings only were prohibited 
on Sunday. A person was not prohibited from 
doing his ordinary labor on Sunday, and the 
making of contracts was lawful.’ In 37 Cye., 
545, it is also said that ‘at common law all 
business other than judicial proceedings could 
be lawfully transacted on Sunday. In Frolich 
on the Law of Motion Pictures and the Thea- 
ter, p. 391, it is said: ‘Sunday was not a dies 
non under the common law, and all regula- 
tions respecting the observance of Sunday and 
the prohibition of particular lines of activity 
are purely of statutory creation.’ The law as 
above stated is supported by a number of court 
decisions (see Heiser v. Smith, 138 Cal., 216; 
Ward v. Ward, 75 Minn., 269; Merritt v. Earle, 
29 N. Y., 116; Boynton y. Page, 13 Wend., 429; 
Eden v. People, 161 Ill., 296; Marengo v. Row- 
land, 263 Ill., 531). In Richardson vy. Goddard 
(23 How., 28, 42) Mr. Justice Grier of the 
Supreme Court of the United States calls at- 
tention to the fact that in England formerly 
the courts sat even on Sunday, and that con- 
tracts made on that day were not regarded as 
void till the Statute of 29 Charles II, c. 7 (not 
27, as he erroneously states), was enacted. We 
assume that in the absence of a statute par- 
ticipation in innocent amusements on Sunday 
is lawful. We also assume that contracts to 
perform on Sunday something prohibited by 
statute are void.’ 

The provision in this contract which was ob- 
jected to, but which the Court held was not 
sufficient to vitiate the contract was that “we 
have the right to the use of your services in 
any theatres wherein we shall give Sunday con- 
certs, and you shall appear and play in such 
concerts whenever we shall give you two (2) 
days’ notice prior thereto of our desire to have 
you appear and naming the place where. 
Should you be out of the City of New York i? 
such notice reaches you, you shall pay your ex- 
penses to the city where said concert is given, 
and the return to your city of engagement.” 

This decision is clearly in line with the 
weight of authority. Whenever there is doubt 
as to the necessity of performance on Sunday 





in violation of the law, the courts resolve 
such doubts in favor of the construction that 
the parties intended to make a valid contract 
and that therefore performance on Sunday is 
required by such contracts only in places 
where Sunday performances are valid. Thus, 
an agreement to perform for twenty weeks is 
not an agreement to perform on Sunday (God- 
dard v. Morrissey, 172 Mass., 594). In Kelly 
v. London Pavilion (77 Law Times, 215), where 
a music-hall artiste engaged to perform ‘every 
evening,” this was held to mean “every eve- 
ning on which the music-hall may be legally 
opened and the artistes called upon to per- 
form.” In Lanatello v. Hammerstein (231 Pa., 
56), the plaintiff had bound himself to sing 
certain operas “each day of the week” in New 
York and elsewhere in the United States. The 
Court said the law would not presume that 
the parties intended an unlawful thing. The 
presumption was that the plaintiff would not 
be required to sing on Sundays except in places 
where such singing. was permitted. And in 
the instant case it cannot be said that the 
contract in any way violates the Sunday Ob- 
servance Law of the State of New York. 








INJURIES ARISING OUT OF AND IN 
THE COURSE OF THE EMPLOY- 
MENT—IV—AS AFFECTED BY 
DISEASE, PRE-EXISTING OR 
SUBSEQUENTLY ARISING.* 





Aggravation of Pre-existing Disease — 
The general rule of law relating to liabil- 
ity of the employer to pay conmpensation 
where an injury, arising out of and in the 
course of the employment, which results 
seriously by reason of its effect on a pre- 
existing disease of the employee, has been 
stated in an Indiana case as folloys: 


“Where one is injured through the neg- 
ligence of another, the fact that the former 
is afflicted with or predisposed to some dis- 
ease, and the injury materially aggravates 
or incites the disease and accelerates it to 
the stage of disability or to a fatal termina- 
tion, and the forces which contribute, each 
materially, to produce such disability or 
death, are the disease and its aggravation 
or acceleration by the injury, the victim or 

*This is the last of four consecutive articles 
on this important subject. The former articles 
will be found in the three issues of the Journal 
immediately preceding. 
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his representative has his remedy in cases 
governed by the common law. Likewise 
the courts, consistent with the theory of 
workmen’s compensation acts, hold with 
practical uniformity that, where an em- 
ployee afflicted with disease receives a per- 
sonal injury under such circumstances as 
that he might Jhave appealed to the act for 
relief on account of the injury had there 
been no disease involved, but the disease 
as it in fact exists is by the injury materi- 
ally aggravated or accelerated, resulting in 
disability or death, earlier than would have 
occurred, and, the disability or death does 
not result from the disease alone progress- 
ing naturally as it would have done under 
ordinary conditions, but the injury, aggra- 
vating and accelerating its progress, ma- 
terially contributes to hasten its culmination 
in disability or death, there may be an 
award under the compensation acts.” 


The compensation acts do not afford 
compensation for injuries or misfortunes 
which merely are contemporaneous or coin- 
cident with the employment, and not every 
diseased person suffering a misfortune 
while at work is entitled to compensation. 
Yet it is the hazard of the employment act- 
ing upon the particular employee in his 
condition of health that determines the 
right to compensation, and not what that 
hazard would be if acting upon a healthy 
employee or upon the average employee. 
The acts make no distinction between wise 
or foolish, skilled or inexperienced, healthy 
or diseased employees. The substantial 
question is whether the diseased condition 
was the cause, or whether the employment 
was a proximate contributing cause. In 


the former case compensation is not re- 


coverable; in the latter it is.” 


It does not affect the right to compensa- 
tion that the injury would not have caused 
the death of the employee but for his dis- 
eased condition, or that the injury may have 
been but one of concurring causes, set in 
motion by the injury.* 

(1) In re Bowers, Ind. App., 116 N. E. 842. 

(2) In re Madden, 222 Mass. 487, 111 N. E. 379, 
L. R. A. 1916D 1000. 

(3) Mazzarisi v. Ward & Tully, 170 App. Div. 
868, 156 N. Y. Supp. 964; Winter v. Atkinson- 


Frizelle Co., 88 N. J. L. 401, 96 Atl. 360; Indian 
Creek Coal Co. v. Calvert, Ind. App., 119 N. FE. 





The test to be applied is, did the employ- 
ment develop the injury in any material 
degree ?* 

However, proof of an injury, of an oper- 
ation therefor, and that after apparent re- 
covery from the effects of the operation 
and anaesthesia, the employee died from a 
disease existing before the injury, is not 
sufficient to establish death resulting from 
the injury.® 


The Supreme Court of Michigan (which, 
judging from some of its decisions, does not 
understand the meaning of the word “acci- 
dent,” but confuses its meaning with that 
of accidental means), in denying compen- 
sation for the death of an employee who 
was suffering from heart disease, said : “The 
man died while doing the work he agreed 
to do, in the way he intended to do it. The 
exercise accounts for his death, and if he 
had been informed about the condition of 
his heart, he must have known that death 
was likely to result, at any time, from any 
considerable physical exercise. There is 
no evidence of mischance or miscalculation 
in what was being done, none of anything 
fortuitous or unexpected in the manner of 
doing it. There is undisputed evidence that 
he had a chronic trouble—disease—of the 
heart, of long standing, the wall of one au- 
ricle being so thin that any exertion at all 
might have been the cause of its breaking.” 


The finding in this case by the Industrial 
Commission was that, as a result of the 
straining connected with his work, the em- 
ployee suffered a rupture of the right au- 
ricle of his heart, which caused his death. 
It will be seen, therefore, that what the 
Court has said either has no bearing on 
the question or indicates that compensa- 
tion should have been awarded.® 

Heart Failure Due to Excitement—Among 
the duties of a night watchman, who was 
519; Puritan Bed Spring Co. v. Wolfe, Ind. App., 
120 N. E. 417. 

(4) Hartz v. Hartford Faience Co., 90 Conn. 
539, 97 Atl. 1020. 

(5) Tucillo v. Ward Baking Co., 180 App. 
Div. 302, 167 N. Y. Supp. 666. 


(6) Stombaugh vy. Peerless Wire Fence Co., 
Mich., 164 N. W. 537, 15 N.C. C. A. 635. 
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72 years of age, he was required to extin- 
guish fires which might break out in the 
employer’s plant, and if he could not do so, 
to spread an alarm for aid. On the evening 
in question he went to work in usual health, 
and took up his duties at 6 p.m. A few 
minutes thereafter a fire broke out in the 
plant, and deceased attempted to extin- 
guish it and spread the alarm, and as a 
result of his efforts and the attendant ex- 
citement, he died of heart failure, death be- 
ing hastened and caused, wholly or in part, 
thereby. Medical testimony showed that 
decedent had a weak heart, and that the 
excitement attending his experience with 
the fire tended to produce death. In re- 
versing the decision of the Industrial Acci- 
dent Board denying compensation, the Su- 
preme Court said: 

“In the instant case the whole circum- 
stance, including the fire, the over-exertion 
and the excitement of the deceased, may be 
said to have been an accident. It certainly 
was a fortuitous circumstance. The fact 
that the man’s condition predisposed him 
to such an accident or stroke must be, un- 
der the authorities, held to be immaterial. 
While the exertion and excitement which 
accelerated the heart action were not the 
sole proximate cause of death, they were 


certainly concurring causes.” 


Angma Pectoris—A woman employee 
in a carpet factory had a weak heart con- 
dition before the injury in question and 
before she entered the employ of the car- 
pet company. In the course of her employ- 
ment she was pulling a carpet over a table 
in front of her when she “felt something 
give.” She continued to work until after 
dinner, when she “felt something else give 
way,” while she was at work. She was 
then taken to a hospital where she suf- 
fered an attack of angina pectoris, and 
thereafter she was disabled from working. 
It was held that it could be found that she 
suffered an injury arising out of and in the 
eourse of her employment, the Court hold- 
ing that such an injury may be found where 
a pre-existing heart disease is accelerated to 


(7) Schroetke v. Jackson-Church Co., Mich., 
160 N. W. 383, 15 N. C. C. A. 637. 





the point of disablement by the exertion 
and strain of the employment.* 

Aneurysm.—Decedent was engaged in 
work that required at times considerable 
physical effort. While so engaged he was 
seen by another employee to stagger and 
to hold his hand to his throat as if he were 
choking. Shortly thereafter decedent went 
home, and a physician was called. This 
physician testified that he found decedent 
suffering from an aneurysm—the bulging 
out of the wall of a blood vessel; that at 
first there was a weakened condition due 
to degenerative changes in the structure of 
the blood vessel; that the blood vessel 
would not give way without predisposing 
causes; and that “it would be the reason- 
able theory that decedent’s condition was 
aggravated from some action on his part 
immediately preceding the time I was called 
to see him.” An award of compensation 
was affirmed.® 


Arterial Sclerosis —\Where the deceased 
was suffering from an advanced stage of 
arterial sclerosis at the time he received 
a blow on the head, in the course of his em- 


ployment, which ruptured a blood vessel, 


causing death, it was held that compensa- 
tion was properly awarded, although had 
he not been so suffering, the blow he re- 
ceived in all probability would not have 


caused any serious injury.’® 


Pulmonary Tuberculosis—The deceased 
was employed as a cutler, and while lifting 
a box of knives weighing 30 or 40 pounds, 
he fell against a vise on his work bench, 
striking his neck above the collar bone. 
Medical testimony was to the effect that a 
plaster was placed over the spot indicated 
as the point of injury; that deceased was 
sent home with instructions to refrain from 
walking or any violent exercise; that there 
was no abrasion on the neck, no discolora- 
tion, and no pain under pressure; and that 


(8) Madden’s Case, 222 Mass. 487, 111 N. E. 
379, L. R. A. 1916D 1000. 

(9) Haskell & Barker Car Co. v. Brown, Ind. 
App., 117 N. E. 555. 

(10) Milwaukee v. Industrial Com’n., 160 Wis. 
238, 151 N. W. 247. 
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there was no hemorrhage, although the de- 
ceased had told the physician that he had 
had one, and that there was no evidence to 
indicate that the injury was “anything more 
than a very incidental bump, producing no 
visible signs.” About three weeks after 
the fall deceased returned to work, appar- 
ently recovered from the injury. He quit 
work on the third day, complaining of feel- 
ing tired. About nine months later he died 
from pulmonary tuberculosis. The Com- 
mission found that at the time of the in- 
jury deceased had dormant tuberculosis, 
which the injury aggravated, so that it 
became acute and caused his death. There 
was an award of compensation, and on ap- 
peal the award was affirmed, the Court 
saying : 


“The evidence shows quite clearly, and 
the commission has found, that the disease 
existed before the injury, which accelerated 
the disease and shortened life. The injury 
caused a hemorrhage which, so far as the 
evidence discloses, the deceased never ex- 
perienced before or after, and there is med- 
ical testimony to the effect that such an in- 
jury would develop the disease then exist- 
ing. If an employee has a disease, and, 
having the same, receives an injury aris- 
ing out of and in the course of employ- 
ment, which accelerates the disease and 
causes his death, such death results from 
such injury, and the right to compensation 
is secured, even though the disease itself 
may not have resulted from the injury.”"* 


Deceased employee was crushed under a 
load of lumber and suffered several broken 
ribs and other lesser injuries. He was con- 
fined to his bed from the time of the acci- 
dent until his death, six weeks later. An 
autopsy disclosed that he had pulmonary 
tuberculosis in such an advanced stage that 
one lung had been entirely destroyed and 
the other to a considerable extent, and that 
he was suffering from other diseases. Three 
physicians testified in behalf of the em- 
ployer that, in their opinion, death was 
caused by pulmonary tuberculosis, and that 


(11) Van Keuren y. Dwight Divine & Sons, 
179 App. Div. 509, 165 N. Y. Supp. 1049, 15 N. C. 
C. A. 644-646. 





the injuries which deceased had sustained 
were not sufficient either to cause or hasten 
his death. The claimant called no physi- 
cian, but other witnesses testified that de- 
ceased had worked continuously at hard la- 
bor until the accident, had apparently been 
in good health theretofore, and had never 
been able to leave his bed thereafter. In 
affirming an award of compensation the 
Court said that, “in view of all the cir- 
cumstances, we are unable to say that it 
conclusively appears that the injuries sus- 
tained had no part in causing his death, nor 
that the trial court was concluded by the tes- 
timony of the experts.”” 


In another New York case compensation 
was allowed for the death of an employee 
from pulmonary tuberculosis brought on by 
coal gas poisoning.*® 


Typhoid Fever.—Deceased was employed 
on a delivery wagon, and in the course of 
his work fell from the wagon and struck 
his head. He continued to ride on the 
wagon the remainder of the day, but was 
unable to work. He worked the following 
day, but was not able to do so thereafter. 
One week later a physician was called, and 
four days thereafter he was taken to a hos- 
pital, where he died two days later. The 
Commission, in awarding compensation, 
found: “At the time of his accident, Harry 
Banks was suffering from typhoid fever in 
the incubation stage, which became aggra- 
vated by the severe injury to his head 
through the consequent lowering of his re- 
sisting power, and the said disease thus ag- 
gravated caused his death.” The award 
was affirmed on appeal.** 


Syphilis —The driver of a bread wagon 
accidentally slipped and fell while getting 
off the wagon, and received a_ frac- 
ture of the right tibia, the healing of which 
was prolonged by reason of his pre-existing 


(12) State ex rel v. District Court, Minn., 
164 N. W. 1012. 

(13) O'Dell v. Adirondack Elec. Power Co., 
223 N. Y. 686, 119 N. E. 1063. 

(14) Banks v. Adams Express Co., 176 App. 
Div. 916, 162 N. Y. Supp. 479, aff’d. in 221 N. Y. 
606, 117 N. E. 1060. 
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syphilitic condition, which, aggravated by 
the accident, resulted in the loss of sight. 
It was held that while he might be entitled 
to compensation for the fracture, he was 
not entitled to compensation for a perma- 
nent physical disability due to the loss of 
his sight, as that did not “naturally and 
unavoidably result” from the accident, with- 
in the meaning of those words as used in 
the compensation act. “There is some slight 
testimony to the effect that the disease 
might have been aggravated or accelerated 
by reason of the degeneration of the tis- 
sues, lessening the claimant’s power of re- 
sistance ; but this does not tend to bring the 
case within the letter or the spirit of the 
statute, for no one has ever suggested that 
the results of ‘specific constitutional infec- 
tion,’ which in the present case are con- 
ceded to be congenital syphilis, constituted 
a legitimate charge upon the industrial life 
of the state.” 


Compensation was allowed for the death 
of a railroad fireman who fell out of an 
engine cab and was found unconscious on 
the side of an embankment with scalp 
wounds on the back of his head, and who 
died later from hemorrhage of the brain 
and fracture of the skull; there being evi- 
dence that death was accelerated by his in- 
juries, although he was suffering from syph- 
ilis which may have caused softening of the 
brain. “Even if the brain of the deceased 
was predisposed to apoplexy on account of 
the disease that Dr. Weil testified he thought 
affected him, it cannot reasonably be said, 
from the evidence in this record, that this 
disease would have caused his death at the 
time it did without the fall from the en- 
gine.” 


Disease Subsequently Arising.—Ilf an 
employee suffers a compensable injury 
which brings on a disease as matter of fact, 
he is entitled to compensation for the inca- 
pacity resulting from either or both. Causal 


(15) Borgsted v. Shults Bread Co., 180 App. 
Div. 229, 167 N. Y. Supp. 647. 

(16) Peoria Ry. Ter. Co. v. Industrial Board, 
279 Til. 352, 116 N. E. 651, 15 N.C. C. A. 682. 











connection, of course, must be shown be- 
tween the injury as a cause and the inca- 
pacity as a result. 


In an English case in which the arbi- 
trator held that a disease supervening an 
injury was not the natural result of the 
injury, it was said by the Court on appeal: 
“This appeal raises a question of some 
importance as to the meaning of the words 
used in the Act, ‘incapacity which results 
from the injury.” In the first place it is 
quite clear that the mere contracting of a 
disease, apart from those particular dis- 
eases mentioned in the Act of 1906, is not, 
as a general rule, an accident at all; but, 
given an admitted accident, it is not the 
law to say that a disease which has been 
accelerated, still more if produced, by the 
accident, is not a matter which comes with- 
in the Act.” * * * “The word ‘results’ there, 
of course, does not mean ‘succeeds in point 
of time.’ It means ‘succeeds as a conse- 
quence of the injury,’ and not, I think, as 
either the necessary, or the natural, or the 
probable consequence of the injury, but as 
the consequence in fact. Further, it need 
not, I think, be the consequence of the in- 
jury alone. It may be the consequence of 
the injury and of something else, at any 
rate where that something else would not 
have existed but for the accident.’ 


In a proceeding to terminate the payment 
of compensation for incapacity originally 
due to an injury but supervening which the 
employee suffered from a cardiac affection, 
the Court said that, “if the cardiac affec- 
tion is connected with the accident the ap- 
pellant (employee) has not recovered.”** 


Under the Pennsylvania Act, which de- 
fines an injury as meaning only “violence to 
the physical structure of the body, and such 
disease or infection as naturally results 
therefrom,” the disease in question must be 


(17) Ystradowen Colliery Co. v. Griffiths 
(1909). 2 K. B. 533, 100 L. T. 869, 25 T. L. Rep. 
622, 78 L. J. K. B. 1044, 2 B. W. C. C. 357, 4 
N.C Cc. A. 927%. 

(18) Quinn v. M’Callum, 46 S. L. R. 141, 2 B. 
WwW. c.-& Bee. 
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a sudden development from some abrupt 
violence to the physical structure of the 
body, and not the mere result of gradual 
development from long-continued exposure 
to natural dangers incident to the employ- 
ment of the deceased person, as in the case 
of occupational diseases.'* 


Blood Poisoning—An employee, while 
engaged in shaving and painting poles, ac- 
cidentally caught his left hand between one 
of the poles and another timber, thereby 
bruising the flesh and knocking a small 
piece of skin off the back of his hand. The 
abrasion became infected and blood poison- 
ing followed, resulting in inability to work. 
In holding that the injury was compensable, 
the Court said: ‘We perceive no merit in 
the claim that this disability was not prox- 
imately caused by the injury and abrasion 
of the skin. Such results do ensue from 
such abrasions, and they are brought about 
by the operation of what are ordinarily con- 
sidered natural forces, that is, by the inter- 
vention of infectious germs usually, or at 
least frequently, present in the air or on 
the surface of substances with which any 
person may come in contact, and which are 
invisible to the eye and imperceptible to the 
senses. The accident was the proximate 
cause of the injury within the definition of 
the term ‘proximate cause.’ ’’?° 


Miliary Tuberculosis—One Schultz was 
employed by a brewing company, and at 
the time in question was about to engage 
in varnishing a so-called drum, located in 
the cellar. When he started to work he 
opened the drum and undertook to light 
a gas jet or lamp, and an explosion of gas 
occurred which burned his face and hands. 
The accident took place on the 7th of Feb- 
ruary, and immediately after the accident 
a physician was called, by whom Schultz 
was treated for three or four days, when 
the physician advised him that he could 
go back to work. His wife testified that 


(19) McCauley v. Imperial Woolen Co., Pa., 
104 Atl. 617, 17 N.C. C. A. 864. 

(20) Great Western Power Co.. v. Pillsbury, 
171 Cal. 69, 151 Pac. 1136, L. R. A. 1916A 281. 





he complained from the time of the in- 
jury that his throat hurt him when he swal- 
lowed, and for that reason he refused to 
drink beer at the brewery. On March 16th 
he called the same physician and complained 
of stomach trouble, and the physician 
found him in a rundown condition and pre- 
scribed for him. On April 6th or 8th he 
called upon another physician, who diag- 
nosed his case as one of miliary tuberculo- 
sis. At this time he was suffering from 
pains in his chest, and said that he had suf- 
fered ever since the explosion. He died on 
June 16th from miliary tuberculosis. Phy- 
sicians testified that the inhalation of the 
gas fumes would furnish an opportunity, 
if the infection existed at the time, for 
the latent condition to be kindled into an 
active condition; and that if the infection 
was not existent the inhalation of gas 
would bring about destruction of air cells 
in the lungs and would lower his vitality 
and make the person more susceptible to 
such infection; that the usual time for the 
course of miliary tuberculosis is from four 
to six weeks, but that it might continue for 
a period of three or four months. There 
was also testimony that Schultz was ap- 
parently strong and healthy prior to this 


accident. The Industrial Commission 
found “that the miliary tuberculosis from 
which deceased died was _ proximately 


caused by the accidental explosion of gas,” 
and awarded compensation. On appeal the 
award was affirmed.** 

Pericarditis —An employee, in the course 
of his work, slipped and fell, striking his 
breast against an iron rod. He was taken 
home that night, and immediately went to 
bed complaining of a pain in his left side 
and of difficulty in breathing. After the 
injury a mark, about five inches long, 
was found over his heart. He _ had 
worked almost continuously at general 
labor, and the only sickness he had 
ever had was a year before the acci- 
dent, which lasted about two weeks. A phy- 


(21) Heileman Brewing Co. v. Industria? 


Com’‘n., 161 Wis. 46, 152 N. W. 446. 
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sician testified that a blow over the heart 
would cause acute disease, and that in the 
instant case it brought on a condition 
known as pericarditis, which caused the 
employee’s death. An award of compen- 
sation was affirmed, the Court holding that 
the evidence sufficiently indicated that the 
injury proximately caused the death.” 


Embolism.—One employed as a painter, 
in the course of his work, fell from a lad- 
der and sustained a fracture of the pelvic 
bone, and died two weeks later. He was 
38 years old, and in good health prior to 
the accident. An autopsy revealed a small 
rupture of the right ventricle of the heart. 
The surgeon who performed the autopsy 
testified that the wall of the ventricle was 
unusually thin, but that in other respects 
the heart was normal. He found no em- 
bolus, and was inclined to think that there 
was no causal connection between the in- 
jury and the rupture. Another physician, 
who had made a microscopic examination 
of the heart, testified that, while the wall 
of the ventricle was thin, it was not more 
so than in many cases of men in normal 
health; that in the absence of any sudden 
or great strain on the part of deceased, he 
would attribute the rupture to a sudden 
pressure of blood upon the wall of the ven- 
tricle, and that such pressure might result 
from the lodging of an embolus in an ar- 
tery leading from the heart to the lungs; 
that such an embolus could have resulted 
from the pelvic fracture, and have been car- 
ried from its point of origin to the heart; 
that an embolus is easily lost in an autopsy, 
and the failure to discover one does not 
necessarily indicate its non-existence. 


In affirming an award of compensation, 
the Court said: “It is true that, on cross- 
examination, Dr. Orphuls said he could not 
state that, in fact, there had been an em- 
bolus, and that his explanation of the cause 
of death was ‘guesswork.’ But a reading 
of his entire testimony shows that he did 


(22) Bucyrus Co. v. Townsend, Ind. App., 


117 N. E. 656, 15 N. C. C. A. 646-647. 





not, by this, mean to say that he was in- 
dulging in mere conjecture or speculation. 
He was giving what, on the facts before 
him, and in the light of medical science, 
appeared to be the most probable explana- 
tion of the event. The theory that an em- 
bolus arising from the injury had caused 
the death was ‘guesswork’ in the sense 
that there was no direct evidence of the 
existence of such embolus. But, in Dr. 
Orphuls’ view, other conceivable causes 
were excluded by the conditions which were 
shown, and the one which he advanced re- 
mained as the most probable one. This 
was a sufficient basis for the action of the 
Commission.”?* 


Pneumonia.—The deceased was em- 
ployed as helper to machinists, and while 
in. the course of his duties was struck in 
the face by the end of a broken belt. He 
revived and returned to work, but in a few 
days gave up and went home. A physi- 
cian found him to be suffering from trau- 
matic pleurisy of his right side. He was 
taken to a hospital where it was found that 
he had pneumonia. Five days thereafter 
he died. There was testimony by physi- 
cians to the effect that deceased’s face, 
nose and side were sore; that he had ex- 
cruciating pain when he breathed; that 
pneumonia not infrequently develops from 
traumatic pleurisy, and that pneumonia 
might have been contributed to or brought 
on by the traumatic pleurisy. Compensa- 
tion was awarded, and the award sustained 


on appeal.”* 


Erysipelas—The deceased was a fore- 
man of a boarding stable, and while going 
down the stairs leading from the loft, he 
slipped and fell, striking his head against 
a pillar. The wound became infected, and 
thereafter erysipelas developed which, with 
other complications, caused his death. An 
award of compensation by the Commission 
was affirmed by the Appellate Division of 


(23) Santa v. Industrial Acc. Com’n., 175 Cal. 
235, 165 Pac. 689. 

(24) Vogeley v. Detroit Lbr. Co., Mich., 162 
N. W. 975. 
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the Supreme Court, and later by the Court 
of Appeals, without an opinion by either 
Court.” 

Diabetes —Claimant suffered an injury 
arising out of and in the course of his em- 
ployment, and, while he was suffering from 
diabetes, a disease, he was awarded com- 
pensation on the theory that the disease re- 
sulted from the injury. There was no evi- 
dence that he was suffering from diabetes 
prior to the accident, and it was shown that 
twenty-one months before the accident he 
had been examined as a life insurance risk, 
and pronounced a healthy man. A few 
days after the injury his urine was exam- 
ined and there were indications of the pres- 
ence of the disease. ‘The medical testi- 
mony showed many possible causes of dia- 
betes, among them such an injury and 
shock as claimant experienced. In affirm- 
ing the award the Court held that the same 
was not based on mere conjecture.”® 

C. P. Berry. 

St. Louis, Mo. 


(25) Leslie v. O’Connor & Richman, 5 N. Y. 
St. Rep. 383, 1 N. C. C. A. 501, aff’d. 173 App. 
Div. 988, 158 N. Y. Supp. 1120, aff’d. 220 N. Y. 672, 
116 N. E. 1057. 

(26) Balzer v. 
374, 165 N. W. 785. 


Saginaw Beef Co., 199 Mich. 








ULLMAN REALTY CO. v. TAMUR. 





185 N. Y. S., 612. 





Special Term, New York 
November 26, 1920. 


Supreme _ Court, 
County. 





Laws 1920, cc. 942-953, known as the Housing 
Laws, which suspend for two years the land- 
lord’s right to dispossess his tenants, with cer- 
tain exceptions, so long as the tenants pay a 
reasonable rent as therein determined, are rea- 
sonable and appropriate to the protection of the 
tenant from being deprived of shelter during the 
shortage of dwellings, and are a valid exercise 
of the police power, in view of the fact that the 
law, without enactment of statutes, has recog- 
nized a right to set up a defense to demand for 
oppressive rent as obtained by coercion and 
duress. 





WAGNER, J. The motion for judgment upon 
a complaint founded upon ejectment and an 
answer pleading in content the remedies af- 


forded under the recent acts of the Legis- 
lature of this state known as the Housing 
Laws squarely presents for determination the 
validity of said acts in their constitutional as- 
pect. 

In brief, the new legislation herein sought to 
be construed and of consequence to the pro- 
ceedings at bar is as follows: 

(1) Chapter 942, which regulates holdover 
summary dispossess proceedings, allowing the 
same to be instituted for four reasons, name- 
ly: (a) Where the present holdover is objec- 
tionable; (b) where the owner being a natural 
person, seeks in good faith to recover the prem- 
ises for his personal occupancy; (c) where the 
owner wishes to demolish the premises, with 
the intention of constructing a new building; 
(d) where the premises have been sold to a 
corporation formed under a co-operative own- 
ership plan. 

(2) Chapter 944 of the Laws of 1920, amend- 
ing chapter 136 of the Laws of the same year, 
providing that it shall be a defense by a ten- 
ant in an action for rent: 


“That such rent is unjust and unreasonable 
and that the agreement under which the same 
is sought to be recovered is oppressive.” 


(3) Chapter 945, dealing with summary dis- 
possess proceedings for nonpayment of rent,, 
allowing the same to be brought where the 
rent is no greater than the amount for which 
the tenant was liable for the month preceding 
the default for which the proceeding is 
brought, and that in such a proceeding the 
reasonableness of the rent may be tested in 
substantially the same manner as in the action 
for rent which is regulated by chapter 944 of 
said laws. 

(4) Chapter 947, which amends the Code of 
Civil Procedure by adding the following new 
section thereto in reference to the recovery of 
real property in an action in the Supreme 
Court. 


The complaint on its face showing that the 
premises involved were used for dwelling pur- 
poses, and alleging no facts bringing the plain- 
tiff within the exceptions specified in chapters 
942 and 947, as well as the evident endeavor 
of plaintiff to avoid the inhibitions of section 
944 admitted by plaintiff's counsel upon the 
argument, squarely presents the questions of 
alleged power and right. Does the deprivation 
of the landlord to the right to the remedy of 
ejectment under article 1 of title 1 of chapter 
14 of the Code of Civil Procedure, covering 
actions to récover real property and the de- 
nial of any claim made for any rental that 





| might be in excess of the reasonable value of 
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the use and occupation of the premises, under 
chapter 944, violate his rights under the Con- 
stitution? 


The fundamental consideration at the outset, 
independent of any resulting power that may 
thereafter be applied, is one mainly of legis- 
lative propriety. If it should be found that 
the power exists as a lawful exercise of the 
prerogatives of the Legislature in formulating 
a valid fiat to be applied to an existing emer- 
gency imperilling the welfare of the people of 
the state, the primary inquiry upon which 
their validity rests must necessarily be with 
respect to the actual necessity of the situation. 
Extraordinary statute law implies unusual 
need. Special demands must become so insist- 
ent that the failure of ordinary remedies but 
accentuates the requirement of supplemental 
and additional repairment. 


I think there can be little doubt that the 
enactments in question bore a just relation to 
the protection of the public within the scope 
of its power and were‘ reasonable and appro- 
priate in character. The owner receives ade- 
quate compensation for the use of his prop- 
erty. If at the time of demand for increase 
he considers his return too low, the act af- 
fords him a means of recovery for “a fair and 
reasonable rent for the premises.” Where he 
bonafidedly desires it for his own immediate 
use no obstruction is placed in his way. In 
the event of a tenant’s failure to pay any rent 
at all he is given a prompt and efficient rem- 
edy; in fact the act (see sections 5 and 6 of 
chapter 944) affords him a novel and extraor- 
dinary remedy, namely, the right to a war- 
rant if a previous money judgment for rent or 
value of the premises is not with promptness 
paid. It makes as a condition precedent to the 
tenant’s availing himself of the statutory de- 
fense the requirement of his payment into 
court of a sum equal to the last month’s rent. 


The only impairment of any property right 
heretofore appertaining is, during the continu- 
ance of the crisis, that of the right to evict 
and eject where the tenant has no other alter- 
native than voluntary submission to extortion- 
ate demands. Instead of an entire deprivation 
with reasonable compensation, as admittedly 
would be the owner’s return under the self- 
same police power exercised under the guise 
of eminent domain, here he retains title and 
receives a reasonable return therefrom. I 
think it unquestioned that this precise emer- 
gency would have justified the condemnation 
of lands and leaseholds for the purposes of 
shelter on payment of just compensation, The 





state here exacts even less from him. The 
same purpose, though, is achieved. The state 
obtains means of shelter for its inhabitants; 
the property owner ample and reasonable com- 
pensation for its use, adequately secured. 

The right to set up a defense of a demand 
for oppressive rent is no novelty in the law. 
Statutory. form given by the act to a right 
always existent lends to it no extra color or 
potency. Freedom from restraint, coercion and 
duress is but a restatement of the primary 
purpose of the police power. The govern- 
mental duty of protection against those in 
whose hands lay the instrument of oppression 
is coextensive with that against all other perils 
to life and safety. We find it aptly stated in 
the Hardy Case, supra: 


“But the fact that both parties are of full 
age and competent to contract does not neces- 
sarily deprive the state of the power to inter- 
fere where the parties do not stand upon an 
equality, or where the public health demands 
that one party to the contract shall be pro- 
tected against himself. ‘The state still re- 
tains an interest in his welfare, however reck- 
less he may be. The whole is no greater than 
the sum of all the parts, and when the indi- 
vidual health, safety and welfare are sacrificed 
or neglected, the state must suffer.” 

To same effect, see People v. Schweinler, 214 
N.Y. 395, 108 N. E. 639, L. R.A. 1918A, 1124, 
Ann. Cas. 1916D, 1059. 

Tenants here were constrained by the own- 
er’s power; they were confronted by disaster 
due to pecuniary inability of compliance; there 
was no range afforded them for the free exer- 
cise of judgment. All things led to the impo- 
sition of unfair conditions. Under such cir- 
cumstances equity has ever given relief. 
Feeble tenantry never lacked the protection of 
the state. See Gibbons’ History of the Roman 
Empire, vol. 4, p. 499, Harper’s Edition. See 
discussion in Van Dyke v. Wood, 60 App. Div. 
212, 70 N. Y. Supp. 324. 


The case was not, as has been urged upon 
me with considerable sincerity of argument, 
where one of the parties to a contract is bound, 
while the other can at will relieve himself 
from its obligation. The principle of mutua)- 
ity implies an equal opportunity of bargaining. 
It can never obtain, so as to place the perpe- 
trator of oppression in a position where he 
can exact or extort inequity. 


Moreover, the statutes, in only permitting 
the tenant to remain in possession upon condi- 
tion that he pay the reasonable rental value, 
whatever its enhancement in amount might be, 
give express effect to the anciently recognized 
right or equity of “chance’—in other words, 
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the tenant’s equitable right of renewal. In 
Ireland it was formerly held that the fact that 
the tenant’s name was on the rolls of the 
manor built him by slow degrees a fortress 
against unjust exactions and summary eject- 
ments.” Montgomery, Land Tenure in Ire- 
land, pp. 90 and 91. 

O’Brien declared: 


“In England the tenant farmer was engaged 
to improve his land, knowing that at the expi- 
ration of his lease he would be granted a re- 
newal at a reasonable rent.” Economic History 
of Ireland in the Eighteenth Century, p. 68. 

The fight for recognition of this right was 
sharp and bitter, as evidenced by the history 
of land tenure in these countries, but the evo- 
lution was sure and ultimately secured the 
sanction of statute law. See Report of Bess- 
borough Commission, appointed in 1881, and 
Irish Land Act of same year. 


The tenant’s right of renewal in equity was 
very early litigated in Boyle v. Lysaght, 1 Ver- 
non & Scrivens Reports (1786-88) 142, 146. 
The Lord Chancellor referred to the great dif- 
ficulties that arose in courts of equity con- 
cerning leases, saying: 


“It happened that tenants neglected to make 
renewals upon the fall of the lives, and were 
guilty of great laches; landlords thereupon 
brought ejectments, and the tenants resorted 
to courts of equity for relief; the courts of 
equity, where the breach was made up by an 
adequate compensation, thought that they 
were entitled to relief. * * * Courts of equity 
were very glad to lay hold of that rule, and 
in every case that came before them after- 
wards they held that the tenant was entitled 
to a renewal upon those terms, except in cases 
of fraud or dereliction.” 


See, also, Murray v. Bateman, Ridgeway’s 
Cases in Parliament, 187, where the reversal in 
the House of Lords resulted in the passage of 
Act 19 & 20, George III, 1779-80. To same 
effect, see later statute of 6 Edw. VII (1906, 
chapters 5 and 6) and Scotch Small Land- 
holders’ Act of 1911 (1 and 2 Geo. V. Statutes, 
and vol. 49, p. 237, § 32). 

Even of recent date chapter 97 of the Acts 
of 1915 (5 & 6 Geo. V), dealing with the hous- 
ing situation are of compelling interest. Sec- 
tion 1, subdivision 3 therein, provides: 


“No order for the recovery of possession of 
a dwelling house to which this act applies, or 
for the ejectment of a tenant therefrom, shall 
be made so long as the tenant continues to pay 
rent at the agreed rate as modified by this 
act and performs the other conditions of the 
tenancy, except on the ground that the tenant 
has committed waste, or has been guilty of 
conduct which is a nuisance or an annoyance 
to adjoining or neighboring occupiers, or that 








the premises are reasonably required by the 
landlord for the occupation of himself,” etc. 

Even without statute the Supreme Court of 
Maryland in 1876 gave force to the rule in 
Banks v. Haskie, 45 Md. 207. The tenant had 
been guilty of laches in failing to renew the 
lease and 5 months after an action of ejectment 
had been brought he filed a bill in equity (a 
little more than 3 years and 9 months after 
the expiration of the original term) to en- 
force his right of redemption, the court hold- 
ing: 

“The long use of this species of tenure by 
our people, the vast amount of property held 
under it, and involved in and to be affected by 
the general principle which our courts may 
establish, as controlling the right of renewal 
of such leases have, as appears to us, raised 
a local equity here equally strong in favor of 
the lessees, as the like facts and circumstances 
more than a century ago raised in Ireland—an 
equity which we cannot overlook or disregard, 
and which constrains us to follow and adopt 
the more liberal principles and practice of the 
Irish courts in such cases. In so doing we are 
in no wise making new agreements for the 
parties in these cases, but simply enforcing 
and carrying out what we understand to have 
been the original intention of the parties to 
such instruments, and make them subserve the 


purposes which they were originally designed .- 


to accomplish.” 


Renewal upon fair and equitable terms in 
the absence of fraud and objectionability was 
the underlying principle upon which the noted 
case of Mitchell v. Reed, 61 N. Y. 123, 19 Am. 
Rep. 252, was based. There the court gave 
full recognition to the rule: 


“It has long been an established practice to 
consider those who are in possession of lands 
under leases for lives of years as having an 
interest beyond the subsisting term, and this 
interest is usually termed the tenant right of 
renewal, which, though, according to language 
and ideas strictly legal, is not any certain or 
even contingent estate, but only a chance, 
there being no means of compelling a renewal, 
yet is so adverted to in all transactions rela- 
tive to leasehold property that it influences 
the price in sales, and is often an inducement 
to accept of it in mortgages and settlements 
* * * This ‘tenant right’ of renewal, as it is 
termed, however imperfect or contingent in 
its nature, being still a thing of value, ought 
to be protected by the courts of justice, and 
when those who are entitled to its incidental 
advantages, whether by purchase or other 
derivation, are disappointed of them by fraud, 
imposition, misrepresentation, or unfair prac- 
tice of any kind, it is fit and reasonable that 
those injured should have redress. Accord- 
ingly, courts of equity have so far recognized 
the tenant right of renewal as frequently to 
interpose in its favor by decreeing that new or 
reversionary leases gained by means or sup- 
position of the tenant right of renewal, should 
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be for the benefit of the same persons as were 
interested in the ancient lease, and those who 
procured such new leases, and were legally 
possessed of them, should be trustees for that 
purpose.” 


It is clear that these statutes are but an 
embodiment of the above doctrine. They are 
but emphatic memorials of long standing, cus- 
tom and restraint evidenced by Irish, Scotch, 
English, Maryland and New York precedents. 
To hold otherwise and nullify their salutary 
purposes would be closing our eyes to what 
has for hundreds of years been recognized. 
To deny such remedy would amount to a re- 
version of our law to a regime of antiquity. 


Motion for judgment upon the pleadings de- 
nied, with appropriate costs. 


Note—Power of State to Regulate Rents—The 
statute under consideration in the reported case 
was upheld in another case; that of People ex 
rel. vy. LaFetra, 185 N. Y. Supp. 632. 

This legislation is held to fall within the same 
category as that considered in Noble State Bank 
v. Haskell, 219 U. S. 104, 31 Sup. Ct. 186, 55 L. 
ed. 112, 32 L. R. A. (N. S.) 1062, Ann. Cas. 1912A, 
487, wherein it is said: “The police power ex- 
tends to all the great public needs, and it may 
be put forth in aid of what is held by prevailing 
morality or strong and preponderant opinion to 
be greatly and immediately necessary to the pub- 
lic welfare.” Also in Atlantic Coast Line R. 
R. v. Goldsboro, 232 U. S. 548, 34 Sup. Ct. 364, 
58 L. ed. 721, in which the Court said: “It is 
settled that neither the ‘contract’ clause, nor the 
‘due process’ clause has the effect of overriding 
the power of the state to establish all regulations 
that are reasonably necessary to secure the health, 
safety, good order, comfort, or general welfare 
of the community; * * * and that all con- 
tract and Property rights are held subject to its 
fair exercise.’ 

In People ex rel. y. Warden, 144 N. Y. 529, 
535, 39 N. E. 686, 27 L. R. A. 718, the Court said : 
“The individual must sacrifice his particular in- 
terest or desires, if the sacrifice is a necessary one 
in order that organized society as a whole shall 
be benefitted. That is a fundamental condition 
of the state and which, in the end, accomplishes 
by reaction a general good, from which the in- 
dividual must also benefit.” -So in the LaFetra 
case, supra, the Court remarked: “Whatever in- 
juries an individual may suffer in the diminution 
of his property rights are, however, deemed to 
be made up to him by his sharing in the general 
benefits which the regulations secure to the com- 
munity of which he is a member.” 

Speaking of the tendency of the times in regard 
to such legislation, and the necessity for the po- 
lice power to keep pace with the increasing com- 
pexities of modern civilization, the Court in the 
LaFetra case, supra, said: “As might be ex- 
pected, a distinct progress is to be observed in 
judicial decisions, and perhaps nowhere in a more 
marked degree than in the decisions of the Su- 
preme Court of the United States, toward broad- 
er recognition of the police power. This is no 
more than to say that, as modern life becomes 
moré highly organized and the industrial and 





economic and social relations of individuals be- 
come more complex, so that each becomes more 
dependent on others, and, in turn, each plays a 
part, however humble or however important, 
which has a relation to the convenience or com- 
fort or necessity of others, the courts are recog- 
nizing these changing conditions, and are keeping 
pace in their decisions, and are allowing Legisla- 
tures to meet the new needs that arise with appro- 
priate laws. It is noticeable in the carefully pre- 
pared and excellent briefs before me that the de- 
cisions cited in support of the property rights 
claimed by the relator are for the most part 
decisions of a generation ago, while the decisions 
relied upon to support the police power are those 
rendered in recent years.” 

The statute under consideration has been up- 
held by the Court of Appeals of New York in a 
decision rendered March 8, 1921, which has as 
yet been reported only in the New York Law 
Journal for March 15th. 








HUMOR OF THE LAW. 


This plaintiff in the Court of Domestic Re- 
lations claims that his wife got “hard-boiled” 
all of a sudden.” 

“Ig it possible for anybody to undergo a 
transformation like that?” 

“Perhaps so. I’ve seen people go into a tele- 
phone booth at peace with all mankind and 
come out a few minutes later thirsting for 
blood.” —Exrchange. 


“Cross-examined, the defendant said he had 
merely kissed the young woman in the case 
under a sprig of mistletoe.” 

“Ah! A clever defense. 
say to that?” 

“She sniffed loud enough to be heard in 
the corridors of the courthouse and begged to 
inquire if he carried a sprig of mistletoe sus- 
pended over his roadster.”—Birmingham Age- 
Herald. 


What did his wife 


When a plumber makes a mistake, he charges 
twice for it. 

When a lawyer makes a mistake, it is just 
what he wanted, because he has a chance to 
try the case all over again. 

When a carpenter makes a mistake, it’s just 
what he expected. 

When a doctor makes a mistake, he buries it. 

When a judge makes a mistake, it becomes 
the law of the land. 

When a preacher makes a mistake, nobody 
knows the difference. 

But when an editor makes a mistake—Good 
night!—EHgrchange. 
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Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
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1. Attorney and Client—Power to Release At- 
tachment.—By virtue of his general power over 
matters of procedure, an attorney can control 
attachment, so that attorneys for an attaching 
creditor had power to release the’ attachment, 
and, having done so, the attachment is not in 
existence.—American Rattan & Reed Mfg. Co., 
Inc., v. Handel-Maatschappij Moraux & Co., N. 
Y.. 185 N. Y. S. 480. 


2.——Quantum Meruit.--Though an 
may make a contract with his client for a share 
in the proceeds of any settlement of litigation, 
a contract requiring the client to pay the attor- 
ney_a stipulated minimum sum as a penalty for 
dismissing the action without the attorney’s con- 
sent, when the client received nothing for such 
dismissal, is against public policy and void.— 
Hall v. Orloff, Cal., 194 Pac. 296. 


attorney 


3. Bankruptey—Appearance of Credit Imma- 
terial—In proceedings to require a creditor to 
repay the value of goods which he claimed to 
have purchased and allowed the bankrupt to 
sell for his account, the trustee cannot rely on 
the appearance of credit given to the bankrupt 
by possession of the goods to defeat the credit- 
or’s title thereto, where there was no evidence 
that any one had extended credit to the bank- 
rupt on the faith of such appearance.—Benja- 
min v. Buell, U. S. C. C. A., 268 Fed. 792. 

4.——Concealed Accounts.—A bankrupt who 
had been found guilty of fraud in transferring 
the assets of a corporation controlled by him, 
held to have fraudulently concealed his personal 





books of account, where there are no records 
regarding the disposition of many thousands of 
dollars, and a discharge in bankruptcy should 
be denied him.—In re Simon, U. S. D. C., 268 Fed. 
1006. 

5. Banks and Bankruptey—Preferential Pay- 
ment on Insolvency of Bank.—If treasurer of in- 
corporated town acted recklessly in disposing 
funds in the bank of which he was cashier, in 
that he knew or should have known that the 
bank was insolvent, the sureties on his bond, 
being subrogated merely to the rights of the 
treasurer, could not assert against receiver of 
bank a claim to preference, since the treasurer 
himself as a wrongdoer was estopped from so 
doing.—Incorporated Town of Conway v. Con- 
way, Iowa, 180 N. Y. 677. 


6.——Unsatisfied Judgment.—There is no rule 
of law that requires a bank or any one else to 
withold funds owing to another person upon the 
ground that they have Knowledge of the fact 
that some one else has an unsatisfied judgment 
against such other person.—Provident Nat. Bank 
of Waco v. Cairo Flour Co., Tex., 226, S. W. 499. 

7. Bills and Notes—Holder in Due Course.— 
Where payee of notes agreed not to negotiate 
them until a certain time, but did in fact sell 
them in violation of such agreement, there was 
a breach of faith, which cast the burden of 
one suing thereon to show that he acquired title 
as a holder in due course, under Negotiable 
Instruments Law, §§ 94, 98 -—Security Bank & 
Trust Co. v. Dery, N. Y., 185 N. Y. S. 476. 


§.——Nonnegotiable.—A promissory note which 
is not made payable on demand, or at a fixed 
or determinable future time, is nonnegotiable.— 
Sanderson v. Clark, Idaho, 194 Pac. 472. 


9, Brokers—Usual Commission.—In a broker's 
action for commission on the sale of a ranch and 
personal property, under an agreement that he 
was to receive “a good commission,” it was not 
error to allow him 5 per cent on the purchase 
price, which was the usual rate prevailing 
among local agents, and constituted a reason- 
able compensation.—Burgess v. Cole, Colo., 194 
Pae. 611. 

10. Carriers of Passengers—Alighting Pas- 
sengers.—In an action for injuries to an alight- 
ing passenger, evidence of the use of a foot- 
stool on prior occasions held admissible, when 
limited to its bearing on whether defendant in 
exercise of ordinary care was under the duty of 
providing such stool.—Barlow v. Salt Lake & U. 
R. Co., Utah, 194 Pac 665. 

43. Speeding Street Car.—Where it was ob- 
vious to plaintiff, an intending passenger, that 
defendant street would not stop 
at the usual point on account of a pile of paving 
stones making it unsafe for passengers to get 
on or off, the situation did not require the 
motorman of the car to warn plaintiff that he 
would not stop.—Fairbanks v. Boston Elevated 
Ry. Co., Mass., 129 N. E. 267. 

12. Constitutional Law—Power of General 
Assembly.—The General Assembly could dele- 
gate to the board of agriculture the power tuo 
make regulations to prevent the infection o! 
sound cattle from other cattle infected with tick 
fever and to cure those already infected.—State 
v. Hodges, N. C., 105 S. E. 417. 


railway's car 











222 CENTRAL LAW JOURNAL 





No. 12 











13. GOoentraects—Substantial Performance.—The 
plates performance of the contract as it was 
made, and is in amelioration of literal and exact 
performance, lest one who has fallen short 
doctrine of “substantial performance” contem- 
honestly of the letter and exactness shall lose 
all compensation for work or materials; but it 
has no application to a case where plaintiff, who 
agreed to purchase all beers, etc., from defend- 
ant, purchased small quantities from another 
brewer, and the jury should not be allowed to 
consider the fact that more than nine-tenths of 
all beers were purchased from defendant, in an 
action by plaintiff brought against defendant for 
damages and failure to furnish beer.—Bullinger 
v. Interboro Brewing Co., Inc., N. Y., 185 N. Y. S. 
481. 


14. Damages—Mental Anguish.—In action for 
personal injuries whereby plaintiff sustained : 
searred and disfigured hand through coming in 
contact with an electric wire belonging to de- 
fendant, mental anguish because of such injuries 
held recoverable and not too remote to be the 
subject of compensation.—Texas Power & Light 
Co. v. Martin, Tex., 226 S. W. 457. 








15. Divoree—industrial Insurance.—Though 
payments from the State Industrial Commission 
were discontinued on a woman's marriage, the 
husband on divorce, is not, as a matter of law. 
bound to make payments which were discontin- 
ued on the woman's marriage, for she voluntarily 
waived her right to such payments on marriage, 
but the property rights of the parties must be 
disposed of in a just and equitable way, having 
regard to their respective merits.—Peterson v. 
Peterson, Wash., 194 Pac. 380. 


donment, Though Supported.—Under Code Civ. 
Proc. §§ 1762, 1766, a wife may bring an action 
for separation and abandonment, though hus- 
band has continued to support her.—Doty v. 
Rensselaer County Mut. Fire Ins. Co., N. Y¥., 185 
N. Y. S. 468. 





17. Eleetricity.—An electric company author- 
ized to use the streets of a city for high-tension 
wires, owes the duty to the public to confine its 
current to the wires designed to carry it.— 
Hickman v. Union Electric Light & Power Co., 
Mo., 226 S. W. 570. 


8. Executors and Administrators—Pay ment 
of Claim for Note on Which Legatee Was Co- 
surety May Be Deducted.—A legatee, who was 
co-surety on a note which testatrix, is not, as 
to liability to contribute to the payment of the 
note by the estate, within the rule that a debt 
owing an estate by a legatee may be deducted 
from the legatee’s share, even though barred by 
limitations.—-In re Monahan, lowa, 180 N. W. 6414. 


19. Explosives—Sale to Child.—To sell a so- 
called mine, which was a form of fireworks that 
exploded with violence and sends a flame to a 
great height, to children about eight years old, 
is an actionable wrong for which the seller will! 
be held liable in case damage results to a child 
as the proximate consequence.—Bosserman \ 
Smith, Mo., 226 S. W. 608. 

20. Frauds, Statute of—Oral Agreement.—Oral 
agreement for conveyance of land enforceable 
in case of change of situation, creating estoppel 





16——-Wiife Entitled to Separation for Aban- 








against plea of statute.—Tracy v. Blinn, Mass., 
129 N. E.. 356. 

21. Secondary Contract.—Where defendant 
let a contract for hauling staves and plaintiff 
was sublet a part of the work, and defendant 
claimed that he agreed to “see him paid for the 
same,” court erred in refusing to bring to the 
attention of the jury the necessity for a writing 
if the undertaking of the defendant was merely 
secondary.—Mankin v. Aldridge, Va., 105 S. E. 
459. 


22. Game—Ownership of Land.—No one has 
any property in wild game until he has reduced 
it into his actual manual possession, and the 
mere ownership of the land whereon the game 
chances to be does not constitute such reduction 
to possession.—Smith v. Odell, N. Y., 185 N. Y. 8. 
647. 

23. Husband and Wife—Community Proper- 
ty.—Property acquired during the existence of 
the matrimonial community, though acquired in 
the name of the wife, is presumed to have been 
acquired for the community.—Crutchfield v 
Moch, la., 86 So. 744. 








24. Duty to Support Wife.—Even though 
wife was not justified in leaving husband, if 
she should change her mind and in good faith 
seek to return it would be the husband's duty 
to receive her, and if he refused to so do he 
would be liable for her support and maintenance. 

State v. Sharp, Del., 111 Atl. 909. 

25. Insuranee—Breach of Contract to Defend 
Action.—A liability insurer, having breached its 
contract to defend action against its policy 
holder, cannot, after thus standing by with arms 
folded, challenge the policy holder’s conduct o 
the defense of such action in the absence of 
fraud in order to escape costs and expenses in- 
curred by the policy holder on appeal from the 
judgment recovered against it-—Frankfort Ma- 
rine, Accident & Plate Glass Ins. Co. v. Lafay- 
ette Telephone Co., Ind., 129 N. E. 329. 





26.——Death at Hands of Robber.—In the ab- 
sence of a limitation in the policy, an accident 
insurance policy covers death of insured at the 
hands of a robber.—Hessler y. Federal Casualty 
Co. of Detroit, Mich., Ind., 129 N. E. 325. 


27.——Military Service.—Policy stipulating 
that, if permit for service in the army by in- 
sured after the war began was not obtained and 
an additional premium paid, the insurer's lia- 
bility would be restricted to the net reserve on 
the policy, rendered the insurer liable for its 
face amount, if insured died from any caus 
other than the fact of service in actual war.— 
American Nat. Ins. Co. v. Turner, Tex., 226 S.W 
487. 

28. Intoxieating Liquors—Delivery for Per- 
sonal Use.—Defendant, who delivered liquor in 
a dry territory for the personal use of the buyer 
and his family, did not violate the local option 
law by the delivery through an express com- 
pany, coming within the exception of Rev. St 
1909, § 7228.—State v. Kramer, Mo., 226 S. W. 642 

29. Note for Payment of License Void.— 
A transaction whereby a brewer guarantees 
payment of a loan from a bank to a saloon 
keeper therewith to pay for his license, bein 
a plain attempt to contravene the policy of Ac* 
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1911 (Acts 1911, c. 119), “concerning intoxicating 
liquors,” is against public policy, and the saloon 
keeper’s note to the brewer, given as evidence 
of contingent liability, is void.—Bonner v. 
American Brewing Co., Ind., 129 N. E. 332. 

30. Joint Adventures—Waiver of Contract.— 
A contract between a property owner and seller 
of the property, limiting to $20,000 the amount 
of the seller’s expenditures in developing the 
property chargeable against the proceeds of 
their sale thereof, unless a larger expenditure 
was approved in writing by both parties, could 
be waived, and was. waived where the owner 
personally knew of and consented to increased 
expenditures as being necessary for the proper 
development of the property.—Allen Bros. v. 
Raleigh Savings Bank & Trust Co., N. C., 105 
S. E. 401. 

31. Landlord and Tenant—Breach of Covenant 
to Repair.—A landlord's breach of his covenant 
to repair the roof of demised premises does not 
authorize the tenant to recover for injury in- 
flicted on his goods by the weather, he knowing 
for years of the leaky condition.—Guynn y. Tre- 
mont Hotel Co., Ind., 129 N. E. 336. 

32.———Expressions in Lease as to Extension 
Held to Satisfy Statute of Frauds.—When the 
expression “privilege of two more years if de- 
sired,” or similar expressions are used in the 
original lease, the holding for a term exceeding’ 
the minimum will not require an additional in- 
strument, and the statute may be satisfied by the 
original written lease, for such expressions con- 
stitute agreements for extension, not renewal 
covenants.—City Coal Co. v. Mareus, Conn., 111 
Atl. 857. 

33.——Termination of Lease.—Where lease 
provided that it might be terminated on 60 days’ 
notice, “if the landlord should sell said premi- 
ses,” such notice could be given on execution of 
a bona fide contract to sell; it being unneces- 
sary to wait for the actual transfer of title— 
Hyman vy. Federal Doll Mfg. Co., N. Y., 185 N. Y. 
S. 678. 

34. Validity of Housing Laws.—Where a 
landowner sued for a mandatory injunction to 
require tenants, who had refused to_ deliver 
possession, claiming they were entitled to re- 
main in possession by virtue of the Housing 
Laws (Laws 1920, cc. 942, 947), which suspended 
the remedies of ejectment and summary pro- 
ceedings, to specifically perform their covenants 
in the lease to surrender possession, the suit 
was based on the assumption of validity of the 
Housing Laws and the landowner cannot in such 
proceedings attack their constitutionality.—Wil- 
liam Brandt & Co. v. Weil, N. Y., 185, N. Y. S. 
497. 





35. Libel and Slander—Privileged Statement, 
Where statements made to another are quali- 
fiedly privileged, the circulation of such state- 
ments by the confidant as rumors impose no lia- 
bility on the one making the privileged state- 
ments.—Vacicek v. Trojack, Tex., 226 S. W. 505. 

36. Privileged Statement.—If the proprie- 
tor of a department store and her manager, with 
reasonable cause to believe some one had been 
stealing from the store, had attempted to dis- 
cover the guilty party for their own protection, 
and in good faith, without malice, and in the 
belief it was true, had charged plaintiff, their 
employee, with the theft, on discharging her, 
their words would have been privileged.—Pion 
v. Caron, Mass., 129 N. E. 269. 

37. Master and Servant—Bursting Blood Ves- 
sel an “Accident.’-—The bursting of a blood ves- 
sel by the increased blood pressure resulting 
from the exertion of an employee in lifting a 
sack of grain is an “accident” within the Work- 
men’s Compensation Act, “accident” being de- 
fined as undesigned or unexpected event.—Pat- 
rick vs. J. B. Ham Co., Me., 111 Atl. 912. 

38. Employers’ Liability Act.—Employers'’ 
Liability Law Ariz. § 4, cl. 2, protecting em- 
plovees in all work necessitating dangerous 
proximity to explosives, is not applicable to a 
miner, injured by an explosion which occurred 
on the surface of the soil in the morning, before 
beginning work, resulting from a fire built by 
the servant to warm himself.—New Cornelia 
opper Co. v. Espinoza, U. S. C. C. A., 268 Fed. 
42. 











39. Negotiations with Wrongdoer.—Negoti- 
ations by employee of town, injured while work- 
ing on its road by being shot by one or the 
other of two nearby campers firing at a target, 
held not to have constituted a “claim” against 
a third person for damages, within Workmen’s 
Gompensation Act, operating as a waiver of 
any claim for compensation against the em- 
ploying town.—Town of Stephenson y. Indus- 
trial Commission, Wis., 180 N. W. 842. 


40. Unsafe Place—If a lumber company 
furnished rotten dock and insufficient help for 
servant to do the work properly, and if in con- 
sequence of such failure such servant was 
compelled to go around a derailed handcar, 
and walk where lumber was carelessly piled, 
and while in the exercise of care himself 
stepped on a pile of lumber, which slipped, the 
company was liable for injuries resulting.— 
McMahan vy. Carolina Spruce Co., N. C., 105 S. 
BE. 439. 

41. Negligence—Liability to Guest.—The 
owner of a house is not liable to a guest for 
injuries sustained when the guest slipped on 
an unfastened oriental rug on-a polished hard- 
wood floor; the guest being a mere licensee, 
and it not appearing that the floor and rug 
constituted any trap.—Greenfield v. Miller, 
Wis., 180 N. W. 834. 

12. Physicians and Surgeons—Negligence.— 
In a malpractice case, where intoxicated pa- 
tient died under anaesthetic before the opera- 
tion, no presumption’ of negligence could arise 
from the fact that it was dangerous to admin- 
ister anaesthetic to the patient: other evidence 
disclosing that the element of danger is pres- 
ent in every instance where a patient is anaes- 
thetized.—London v. Scott, Mont., 194 Pac. 488. 

43. Prineipal and Agent—Authority to Give 
Warranty.—In a locality where hog cholera 
was prevalent to the knowledge of the seller 
of pigs. so that there was an apparent neces- 
sity of stating the health and condition of the 
pigs to a proposed buyer, the agent to sell had 
such authority from the seller.—Sharlette v. 
Lake Placid Co., N. Y.. 185 N. Y. S. 643. 

44. Railroads—Contributing Negligence.— 
That deceased Knew a slow milk train was 
scheduled to arrive and stop at the station 
about five minutes after he was struck by a 
late passenger train, which he did not hear in 
time. is immaterial on the question of contrib- 
utory negligence of deceased. who knew that 
other trains passed over the line at that point. 
—State v. Reynolds, Mo., 226 S. W.. 564. 

45. Employers’ Liability Act.—Where a lo- 
comotive engineer, after completing yard shift- 
ing movements in furtherance of interstate com- 
merece, was injured while taking his engine to 
the roundhouse, either to put it up for the night 
or to receive further orders, held, that he was 
engaged in interstate commerce, within the Em- 
ployers’ Liability Act (Comp. St. §§ 8657-&8665).— 
Director General of Railroads vy. Bennett. U. S. 
Cc. C. A., 268 Fed. 768. 

46.——Operation at Loss Not Required.—Anpart 
from statute or express contract, people putting 
their money into a railroad are not hound to 
zo on with it at a loss, if there is no reasonable 
prospect of profitable operation in the future. 
and no implied contract to do so can be elicited 
from the acceptance of a charter or a grant of 
the power of eminent domain.—Bullock v. State, 
U.S. S. C.. 41 Sup. Ct. 193. 

47. Sales—Breach of Contract.—Where there 
was no market for sugar on the date that buver 
was alleged to have breached contract to buy 
sugar. at a price above the contract price, which 
market continued for long period of time there- 
after. seller, after holding sugar for speculative 
purposes, instead of selling it at such market 
price, could not recover damages, since in hold- 
ine sugar he assumed risk thereof.—Sheldon v. 
\reos Mercantile Corporation, N. Y.. 185 N. Y. 
S. 513. 

'§——Conditional Sale.—Under conditional 
sale contracts, where an option is retained by 
the vendor on default of the vendee either to 
consider the transaction asa sale with the right 
in the vendor to collect the balance of the pur- 
chase price or to stand on the condition that title 
} remains in the vendor and to sue for the prop- 
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erty on default, the vendor must elect, and, hav- 
ing elected, is bound thereby.—Harter y. Delno, 
Cal., 194 Pac. 300. 


49. Street Railways—Diversion From Usual 
Course.—Where a street car running on a seven- 
minute headway was detained nine minutes at 
a railroad crossing, so that the following car 
overtook it, there was an emergency preventing 
the car from proceeding in the usual course, so 
that a motorman was not guilty of violating the 
city ordinance, prohibiting diversion of cars 
from usual course, by turning the car around at 
the first opportunity after crossing the railroad 
track, though it had not yet reached the end of 
its scheduled run.—City of Milwaukee v. Becker, 
Wis., 180 N. W. 838. 


50. Trade-Marks and Trade-Names—, urisdic- 
tion of Trade Commission.—Under Federal Trade 
Commission Act, § 56 (Comp. St. § 8836e), giving 
the commission jurisdiction when it has reason 
to believe that any person, partnership, or cor- 
poration is guilty of unfair competition, the com- 
mission has jurisdiction over methods of an asso- 
ciation of manufacturers in a _ certain line, 
though the association is unincorporated, in 
view of section 4 of the act (section 8836d), de- 
fining a corporation as any company or associa- 
tion, incorporated or unincorporated, organized 
to carry on business for its own profit or that of 
its members.—National Harness Mfrs. Ass'n vy. 
Federal Trade Commission, U. S. C. C. A., 268 
Fed. 705. 


$1. Trusts—Recovery ‘of Advancements.— 
Where, on request of the life beneficiary, the 
trustee made certain monthly advances to her 
from his own personal funds, which she prom- 
ised in writing to repay him, the trustee can 
recover such advances from her.—Cole v. Haw- 
ley, Conn., 111 Atl. 892. 


52. Vendor and Purchaser.—Contract for Sale 
by Administrator and Heir Indivisible-—A con- 
tract by an administrator and heir for the sale 
of premises belonging to the estate held indi- 
visible, although the administrator was to give 
an administrator's deed and the heir a warranty 
deed, those being the usual modes of conveyance, 
and the fact that there were different payments 
to administrator and heir does not change the 
rule.—Cardford-Connecticut Trust Co. v. Camp- 
-bell, Conn., 111 Atl. 865. 


53. Waters and Water Courses—Right to Build 
Dam.—Water running over land outside of and 
apart from any natural or artificial water course 
is “surface water,” against which a lower pro- 
prietor may dam, to prevent it from entering his 
land; and he cannot be held liable for damages 
resulting from the accumulation of water above 
the obstructions, or because such obstruction 
causes the water to fiow upon the land of an- 
other to his damage.—Watts v. Evansville, Mt. 
Cc. & N. Ry. Co., Ind., 129 N. E. 315. 


54.——-Making General Rules is Quasi Legis- 
lative Act—The making of an order by the 
board of purification of waters establishing gen- 
eral rules and regulations under the authority 
given by Pub. Laws, 1920, c. 1914, § 8, is a quasi 
legislative act from which no appeal lies.— 
Standard Oil Co. of New York v. Board of Puri- 
fication of Waters, R. I., 111 Atl. 887. 

55. Wills—Accumulated Fund.—The fund be- 
ing distributed to testator’s beneficiaries being 
part of his residuary estate, and the right there- 
to in the beneficiaries having vested with filing 
of petition for distribution by the executors, the 
beneficiaries or legatees are entitled to the ac- 
cumulations of the fund in the interim.—In re 
Dalrymple’s Will, Wis., 180 N. W. 829. 

56. The Word “Then” Held to Indicate That 
Remainder Went to Heirs Living at Termination 
of Life Estate—In a will directing “After the 
death of my son F., I will and direct that the 
one-half of my estate then remaining be given 
to my sister J., and the balance to be divided 
under the interstate laws of Pennsylvania,” the 
word “then” was used as an adverb of time, re- 
ferring to the expiration of life estate given F., 
and gave the remainder to those who might be 
heirs at the expiration of the life estate—In re 
Dailey, Pa., 111 Atl. 922. 

57. Testimony of Physician Attending Testa- 
tor Admissible.—In will contest testimony of 





physician as to information that came to him 
in his professional capacity while attending tes- 
nts a admissible-—Spur v. Spurr, Mo., 226 
. WwW. 36. 


58. Workmen’s Compensation Act—‘Arising 
Out Of.’—If an injured employee receives the 
injury in the act of violating an instruction of 
his employer, by which violation he is taken 
outside of the scope of his employment, the 
injury does not arise out of his employment 
within the Workmen’s Compensation Act.— 
Rockford Cabinet Co. y. Industrial Commission. 
Ill., 129 N. E. 142. 


59.——“Arising Out of’’—-Assault.—Where a 
factory oiler, upon being accused of using too 
much oil, called his foreman a liar, whereon 
the foreman struck him, held, that the oiler 
provoked the assault, and was neither injured 
by his employment, nor within his employment 
when injured, and hence was not entitled to re- 
lief under the Workmen's Compensation Law.— 
Knocks v. Metal Package Corporation, N. Y., 
185 N. Y. S. 309 


60. Award Disaffirmed by Minor.—The In- 
dustrial Accident Commission being a judicial 
body exercising judicial functions, its decisions 
and awards are subject to those general legal 
principles which circumscribe and regulate the 
judgments of all judicial tribunals, including the 
principle that a minor can disaffirm an ad- 
judication obtained in a proceeding in which 
he has not been duly represented until barred 
by laches after reaching his majority.—Goua- 
nillou v. Industrial Accident Commission, Cal., 
193 Pac. 937. 

61.——Constructive Notice Held Binding on 
Injured Employee Deserting Wife-—Workmen’'s 
Compensation Insurance and Safety Act of 1917, 
§ 24(b) subd. 5, allowing living expenses to the 
wife or minor children of an injured employee 
who has deserted or is neglecting his family, is 
not unconstitutional in permitting a wife to pro- 
ceed in behalf of the community to secure the 
compensation, which is community property.— 
Northwestern Redwood Co. v. Industrial Ace. 
Commission of California, Cal., 194 Pac. 31. 

62. Death From Fall Due to Caisson Dis- 
ease Held to “Arise Out of Employment.”— 
Where, on an attack of caisson disease, an em- 
ployee fell and was killed and the disease came 
on suddenly because of the negligence of a co- 
employee in decompressing the air too fast, the 
injury arose out of the employment. within 
Workmen’s Compensation Act and not from 
some inherent physical defect.—Williams  v. 
Missouri Bridge & Iron Co., Mich., 180 N. W. 357. 

63.——-Excitement, Precipitating Heart Trou- 
ble, Causing Death, Held Not “Accidental In- 
juries.’—The chief operator of the electrical 
system of an electric power company, who died 
from acute dilation of the heart, precipitated by 
mental effort, worry, nervousness or excitement 
while in his office, directing restoration of the 
current interrupted by storm damaging the 
wires, held not to have died from “accidental 
injuries” within the Workmen’s Compensation 
Law.—O'Connell v. Adirondack Electric Power 
Corporation, N. Y., 185 N. Y. S. 455. 

64.——-Employee Returning to Work by Em- 
ployer’s Private Way When Struck by Train 
Held Injured in “Course of Employment.”— 
Where an entire town, probably including a 
railroad track running through it, was on the 
employer's land, and the only well-defined cross- 
ing over the railroad track was a more or less 
private way leading to the employer's various 
buildings, and an employee who had gone home 
for dinner, as was customary, was returning to 
his work by such private way in the usual 
routine of his service when struck by a train, 
the injury was sustained in the course of the 
employment.—Lumbermen’s Reciprocal Ass’n v. 
Behnken, Tex., 226 S. W. 154. 

65.— Loss of Phalange of Finger.—Within 
Workmen's Compensation Act, § 16, specifying 
the compensation for loss of the first phalange 
of a finger, there is not even a substantial loss 
thereof, where the injured employee is still able 
to bend the finger at the distal joint, and has 
left practically a third of the bone of the pha- 
lange and some part of the nail—Maxwell Case, 
Me., 111 Atl. 849. 





